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January 19, 2001

STAHL, Circuit Judge. Plaintitf-appellant AccuSoft

Corporation (“AccuSoft”) and Defendants-appell ees Janmes Pal o,
Si non W eczner and Snowbound Software appeal from the district
court's rulings on cross-petitions for civil contenpt arising
out of alleged breaches of a 1996 settlenent agreenent
establishing their respective rights in a piece of computer
sof t war e. The district court, adopting the conclusions of a
special nmaster, agreed wth AccuSoft that the Defendants
breached t he settl ement agreenment, awardi ng AccuSoft $149, 000 in
attorneys' fees, but no damages, while finding in Defendants'
favor with respect to $178,000 in unpaid royalties they clai med
wer e owed under the agreenent. For the reasons di scussed bel ow,
we affirmin part and reverse in part.
l.

Plaintiff AccuSoft is a corporation engaged in the
i mge processing software business. Def endants Palo and
W eczner are former associates of AccuSoft and the current
owners of Snowbound Software (“Snowbound”), a corporation that
conpetes with AccuSoft in the image processing software market.
The events relevant to this appeal began in 1992 when Palo, a

sof tware designer and devel oper, was engaged by AccuSoft to
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develop a library or toolkit of software routines for
mani pul ati ng conputer inmges. Pursuant to a contract wth
AccuSoft, Palo agreed to provide the software product to
AccuSoft, along with an exclusive right to distribute it for one
year, in return for a percentage of the sales revenue. AccuSoft
and Palo subsequently extended this agreenment and made it
automatically renewabl e for additional one-year periods.

The software devel oped by Palo was brought to market
by AccuSoft in 1992 as the Imge Format Library (“IFL”) and
becanme AccuSoft's principal product. In 1993, Weczner was
hired by AccuSoft to direct the sales and marketing program for
the IFL. AccuSoft's and Weczner's efforts to market the IFL
wer e apparently successful; by 1995, the IFL had a significant
share of the relevant market and produced gross revenues
totaling $3.2 mllion.

Despite this success, AccuSoft's rel ationshipw th Pal o
and W eczner began to deteriorate during 1995. By January 1996,
both Palo and Weczner had term nated their association wth
AccuSoft. Subsequently, Palo notified AccuSoft of his intent to
end his |icensing agreement with AccuSoft, effective January 31,
1996. On January 22, 1996, Palo registered a copyright for the
IFL in his name with the United States Copyright Ofice.

Shortly thereafter, Pal o and W eczner founded their own conpany,
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Snowbound Software, and offered for sale a product called the
Rast er Master Library which, they acknow edge, was essentially
the same as the version of IFL then being narketed by AccuSoft.
I n February 1996, AccuSoft also registered a copyright for the
| FL software.?

On March 5, 1996, AccuSoft filed a conplaint in the
United States District Court for the District of Massachusetts

agai nst Palo, Weczner and Snowbound alleging, inter alia,

copyright infringement, breach of contract and m sappropriation
of proprietary information. The sanme day, Palo also filed a
conplaint in the United States District Court for the District
of Massachusetts agai nst AccuSoft and Scott Warner, AccuSoft's
presi dent and founder, asserting simlar clains. Each party
subsequently noved for a prelimnary injunction prohibiting the
other from using or selling the disputed software and from
maki ng public statenments concerning their ownership of the IFL

The two actions were consolidated before Judge Gorton on April

24, 1996.

! The fact that both parties were able to register
copyrights in the IFL software -- an elenent of the background
which we draw from Judge Gorton's opinion -- strikes us as

unusual and we find nothing in the record of the present case to
explain how this occurred. However, it does not appear to bear
directly on the issues presented by these appeals.
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In a published ruling on the notions for injunctive

relief, AccuSoft Corp. v. Palo, 923 F. Supp. 290 (D. Mass

1996), the district court concluded that Palo was likely to
succeed on his claimthat he was the author of nobst or all of
the code contained in the IFL, and thus the rightful copyright
owner. However, Judge CGorton found that AccuSoft would |ikely
succeed in denpbnstrating that the agreenment between AccuSoft and
Palo transferred to AccuSoft an exclusive right to distribute
products derived from the codes and that this right could be
term nated only by nutual consent of the parties. Based on
t hese findings, Judge Gorton issued a prelimnary injunction
which effectively prohibited either conpany from distributing
its product and barred all parties frommaki ng public statenments
concerning ownership of the software until the trial on the
merits.

It was in this context that the parties, on the eve of
trial, signed a confidential agreement settling the case. The
agreenent was fil ed under seal and was approved and i ncor porated
into an order of the district court dated June 7, 1996. The
agreenent sought to establish the respective rights of the
parties in the | FL code, providing generally for a transfer of
t hose rights to Pal o/ Snowbound but al |l ow ng AccuSoft to continue

to license the | FL through August 31, 1996 at specified royalty
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rates. During this transitional period, it was AccuSoft's
intent to finish devel oping and begin marketing a replacenent

product, dubbed “InmageCGear,” which was not based on the I|FL
code. The settlenment agreement also set forth detailed
requi renments concerning the public statenments that coul d be made
by the parties with respect to ownership of the | FL, establi shed
certain requirenents for record-keeping, and all owed Pal o access
to AccuSoft's records for the purpose of conducting audits to
det erm ne whet her appropriate royalty paynments were bei ng paid.
Pursuant to the order, the court retained jurisdiction to
enforce the agreenent's terns.

Less than two nonths later, on July 30, 1996, AccuSoft
filed a motion for contenpt in the district court, alleging
numerous violations of the settlenent agreenment's public
di scl osure and confidentiality provisions by Palo, Weczner and
Snowbound (referred to hereafter collectively as *Snowbound”).
As relief for Snowbound' s all eged contenpt, AccuSoft sought an
order directing Snowbound to conply with the agreenent, a
determ nation that AccuSoft was excused from making future
royal ty paynments under the agreenent as a result of Snowbound's
breach, and an unspecified nonetary penalty. Snowbound
subsequently filed a cross-motion for contenpt, alleging non-

payment of royalties due under the agreenent, violations of the

-6-



agreenment's public disclosure provisions, and non-conpliance
with the agreenment's requirenments regarding record-keeping and
the formof |icenses that AccuSoft could issue.

By order of reference dated August 16, 1996, Judge
Gorton referred the contempt notions and “related notions”
arising out of the sane dispute to special master M chael
Keat i ng. Nearly two years of proceedings before the master
ensued, during which the master held evidentiary hearings,
arranged for an outside audit of AccuSoft's books by Richard L.
Ei sner & Co., LLP (“Eisner”)? to determ ne AccuSoft's conpliance
with royalty obligations, and responded to a steady stream of
interlocutory notions emanating fromboth parties.

The master's conclusions concerning the matters
referred to him were subsequently set forth in a series of
menor anda. The first such menorandum concerned t he di spute over
royalties owed by AccuSoft to Snowbound for licensing of the
| FL, referred to by the parties as the “audit phase” of the

case. Based on testinmony fromthe parties and fromthe master's

2 Prior tothe master's i nvol venent, Pal o engaged Newburg
& Conpany, LLP (“Newburg”) to conduct an audit pursuant to the
settl ement agreenent. According to Snowbound, Newburg had

significant difficulty obtaining the information it sought from
AccuSoft, although a report summarizing Newburg's findings was
conpleted and submtted to Snowbound in November, 1996.
AccuSoft apparently disputed the conclusions of the Newburg
audit.
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i ndependent auditor, the nmaster concluded that Accusoft had
failed in a nunber of instances to pay royalties owed under the
agreenent, by a total anount |ater determ ned to be $178, 000,
exclusive of interest.® At the sane tinme, the master concl uded
that the terns of the settlenent agreement precluded Snowbound
fromcollecting other royalty sunms it believed it was owed.

The remai ni ng substantive allegations in the contenpt
petitions were disposed of in a second menorandum Here, the
master rejected all of Snowbound' s allegations of contenptuous
conduct by AccuSoft, generally finding that although AccuSoft
had at tines engaged in “sharp practices” in an effort to
maximze its benefits wunder the settlenent agreement, its
actions were not prohibited by the agreement with sufficient
specificity to support a finding of ~civil contenpt. By
contrast, the master found that many public statements nade by
Snowbound in the period imediately follow ng settlenent were
sufficiently clear violations of the agreenment's ternms to
constitute contenpt. Nonet hel ess, the master declined to
provide the relief AccuSoft requested, finding: (1) that
AccuSoft had adduced no grounds justifying rescission of the

agreement or otherw se excusing AccuSoft fromits obligation to

s The master calcul ated the interest, as of May 31, 1998,
to be approximtely $40, 000.
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pay royalties after the date of Snowbound’'s breaches of the
agreenent; and (2) that AccuSoft had not denonstrated that it
suf fered nonetary damages as a result of Snowbound's breaches.

Finally, the master issued several brief nenoranda
concerning the allocation of the audit costs and attorneys' fees
and related litigation costs. All costs of the audit ($25,000)
were charged to AccuSoft, pursuant to the settlement agreenent
itself, which established a sliding scale for apportioning audit
costs based on the degree of underpaynent identified. However,
AccuSoft was awarded in excess of $149,000 in attorneys' fees
(plus an unspecified amunt of interest) under a provision of
t he agreenent the master interpreted as allow ng a party proving
breach to recover its fees for prosecuting a contenpt notion,
even if no substantive damages were recovered.

The master's final subm ssion to the district court,
whi ch included all of the above nenoranda, was made on Cctober
5, 1998. On April 5, 1999, followi ng a further round of notions
by the parties chall enging various of the concl usions contai ned
in the master's consolidated report, Judge Gorton adopted the
report in full. These appeals foll owed.



On appeal, the parties challenge aspects of the
master's conclusions* with respect to each of the three cl asses

of issues that the nmaster addressed: royalties; contenpt; and

all ocation of attorneys' fees and costs. AccuSoft also
chal l enges an interlocutory ruling of the master limting the
scope of discovery during hearings on the contenpt issue. I n

the interest of consistency, we follow the nmaster's categori cal
di vision of the issues, discussing the interlocutory ruling as
part of our review of the master's disposition of the parties’
substantive allegations of contenpt. Wthin categories, we
order the subjects with an eye toward clear exposition of the
i ssues and | ogical devel opnment of our concl usions.

A. Rovalties Omed to Snowbound

Both parties ask us to revisit the master's assessnent
of the royalties owed by AccuSoft to Snowbound under the
settl enment agreenment. Snowbound asserts two clainms of error:
(1) that the master msinterpreted rel evant contract | anguage in
deci ding that AccuSoft was entitled to retain the entirety of

licensing fees it received after August 31, 1996, pursuant to

4 In the analysis that follows, we refer to the
concl usi ons bel ow as those of the master. Because the master's
conclusions were adopted w thout exception by the district
court, they are equivalent to rulings of the district court
itself for purposes of our review. See Fed. R Civ. P. 52(a)
(“The findings of a master, to the extent a court adopts them
shal |l be considered as the findings of the court.”).

-10-



pre-existing agreenents with America OnLine (“AOL”) and Lexis-
Nexis; and (2) that the master inproperly allowed AccuSoft to
pay royalties on only a portion of the income received from
i censes that included both the IFL and AccuSoft's replacenent
product, InmageGear. AccuSoft, for its part, asks us to reverse
the master's decision to award to Snowbound all revenues
received after August 31, 1996 pursuant to an agreenent with
Li feboat Japan, Inc. on the ground that this conclusion is
unsupported by either the settlenment agreenent or applicable
| aw.

Qur consideration of the foregoing nmatters i s governed
by famliar standards of review To the extent that the
guestions presented turn on the |anguage of the settlenment
agreenment or other contracts, we have considerable freedomto
draw our own conclusions, guided by the |[|anguage of the
agreenent, the circunmstances of its formation and its purposes

- - in brief, by +the wusual considerations of contract

interpretation.” AM: v. Jewett, 711 F.2d 1096, 1102 (1st Cir.

1983) (as nodified on denial of rehearing and rehearing en banc

Aug. 26, 1983);° see al so Langton v. Johnson, 928 F.2d 1206, 1220

5 To the extent that we rely on legal principles froma
specific jurisdiction in interpreting the settlenment agreenent,
we follow the parties in applying the | aw of Massachusetts. W
note that the applicability of Massachusetts law is not a given
in this case, since the agreenment includes no choice of |aw
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(1st Cir. 1991) (noting that interpretation of a settlenent
agreenment between private parties “is akin to a contractual
interpretation, and is thus largely a conclusion of law’'); cf.

Fashi on House, Inc. v. K Mart Corp., 892 F.2d 1076, 1083 (1st

Cir. 1989) (“Contract interpretation presents, in the first

instance, a question of law, and is therefore the court's

responsibility.”). However, we will not disturb the master's
factual findings unless they are clearly erroneous. Fed. R
Civ. P. 52(a).® Included in the latter category are factua

findings concerning the intent of the parties where contract

| anguage is ambi guous. RCI  Northeast Serv. Div. v. Boston

Edi son Co., 822 F.2d 199, 202 (1st Cir. 1987) (district court's

findi ngs concerning intent based on exam nation of dealings of
parties were “sufficiently factbound to fit confortably” within

the scope of Fed. R Civ. P. 52(a)).

provi sion and, once incorporated as a court order in a federal
court, is arguably subject to interpretation under federal |aw.
However, given the parties' apparent consensus that the |aw of
Massachusetts applies, we need not resolve that question here.
See, e.qg., Borden v. Paul Revere Life Ins. Co., 935 F.2d 370,
375 (1st Cir. 1991) (noting that parties are bound by pl ausible
choi ces of | aw made in proceedi ngs bel ow).

6 Al t hough the clearly erroneous standard woul d apply to
factual findings in any event, we note that Paragraph 15 of the
settl enment agreenent, which requires disputes over royalties to
be referred to a master for resolution, specifically states that
“[t]he findings of facts [sic] of the Master shall be final
unl ess clearly erroneous.”
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1. | ncome from AOL and Lexi s- Nexi s

In April 1994, AccuSoft entered into an agreenment with
AOL to license the | FL software for distribution as a conponent
of AOL's software products. This agreenent was anended by the
parties in July 1995. The amendnent provided that AOL's |icense
would run for a period of one year from the anmendnment's
effective date (July 1, 1995), and, thereafter, would renew for
addi ti onal one-year periods automatically, at specified royalty
rates, unless ternm nated by the parties. AOL continued to make
paynments, and neither party noved to term nate the agreenent,
with the result that the license continued in effect after
August 31, 1996. During the “audit phase” of this case, both
Snowbound and AccuSoft asserted that the revenue streami ssui ng
fromthis agreenent after August 31, 1996, belonged to it under
the settl ement agreenent.

In February 1995, AccuSoft entered into a |icensing
agreement with Lexis-Nexis which permtted Lexis-Nexis to
“distribute, |lease and market” the IFL as a conponent of the
prograns used to access Lexis-Nexis' services. An addendumto
t he agreenent, signed the sanme day, specified that the agreenment
would initially term nate i n Decenber 1995, but that Lexis-Nexis
could, at its option, extend the agreenent for a second and then

a third year by paying stated amounts before the end of each
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prior year. It also provided that Lexis-Nexis could, by paying
an additional anmount before the end of the second year, convert
the license to a “perpetual, fully paid-up license” effective
January 1, 1998. In January 1997, Lexis-Nexis paid AccuSoft
$35, 000, representing the $25,000 annual renewal for the 1997
cal endar year and the $10,000 specified for converting the
license to a perpetual |icense. Bot h AccuSoft and Snowbound
argued before the master that this inconme belonged to it under
the settl ement agreenent.

In his nmenorandum the master ruled that AccuSoft was
entitled to retain the entirety of both the AOL revenue stream
and the Lexis-Nexis paynents, because the settlenent agreenment

did not affect the continuation of |icensing agreenents already

in effect on June 5, 1996 -- when the settlenent agreenent was
signed -- nor did it provide for royalties to be paid on such
i censes. The master noted that nothing in the settlenment

agreenment expressly addressed the continuation of existing
licenses. He also found nothing in the agreenment to inplicitly
require their termnation or transfer to Snowbound. Although
the settlenment agreenment <clearly did transfer AccuSoft's
copyright in the IFL to Snowbound, the naster accepted
AccuSoft's contention that a non-exclusive |icense issued by

AccuSoft before the settlement agreenment was signed would
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continue in effect under 17 U.S.C. 8 204(e).’” The master also
agreed with AccuSoft that the |anguage acconplishing the
transfer of copyright did not transfer AccuSoft's collatera
contractual rights in existing IFL Ilicensing agreenents,
including the right to receive paynent under such agreenents.
Turning to the AOL and Lexis-Nexis |licensing
agreenents, the master found in each case that the agreenents
constituted continuing |licenses, rejecting Snowbound' s ar gunment
that the renewal of the licenses was tantanount to issuance of
a “new’ license after August 31, 1996. The master interpreted
the AOL agreenent to create, in effect, a perpetual I|icense,
conditioned only on paynent, that would continue “unless and
until an affirmative act is done by either AccuSoft or AOL which
breaks the continuity of the license.” Simlarly, the Lexis-
Nexi s agreenent “continue[d] in effect from the date of the
Addendum . . . w thout a new grant or extension of rights.” On
this basis, the master rul ed that AccuSoft could retain any and

all revenues resulting fromannual renewal s of the AOL agreenent

! This section provides, in pertinent part, that a
nonexcl usive |icense, whether recorded or not, prevails over a
conflicting transfer of copyright if the license is evidenced by
a witten instrument signed by the owner of the rights licensed
. . ..and . . . the license was taken before execution of the
transfer.” 17 U.S.C. 8 204(e). Nothing in Snowbound’ s appea
suggests that Snowbound disputes the applicability of this
statute or the inport of its application.
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after August 31, 1996, as well as the entirety of the January
1997 paynent from Lexi s- Nexis.

On appeal , Snowbound's principal contentionis that the
master inproperly interpreted the settlenent agreenment .
Snowbound admits that there is a “lack of pertinent | anguage” in
the settl enent agreenent, but argues that “the entire tenor of
the Settl ement Agreenment is that after August 31, 1996, AccuSoft

was to have no further dealings of any kind with the IFL”

(enphasi s added). Snowbound al so notes that the settlenent
agreenent provided for royalty paynents to be made to Snowbound,

and that AccuSoft had paid royalties to Palo on |IFL sal es even

before the settlenment agreement was signed. G ven this
“historical and contractual context,” Snowbound argues, it
“makes no sense . . . to infer that Palo intended AccuSoft to

keep the entirety of [the income from AOL and Lexi s-Nexis].”
Taking a different tack, Snowbound also argues that the ACOL
agreenment, at least, is not properly viewed as a continuing
i cense, because its terns all ow AccuSoft to term nate upon 120
days notice for any reason.

We are not persuaded to adopt the interpretati on of the
settl enment agreenent that Snowbound proposes. As we have
previously stated, when sophisticated business entities enter

into a settlenent agreenent, they “rely upon and have a right to

-16-



expect a fairly literal interpretation of the bargain that was
struck and approved by the court.” Jewett, 711 F.2d at 1101.
We have al so nmade clear that we do not consider it our place to
“rewite contracts freely entered into between sophisticated

busi ness entities.” Mat hewson Corp. v. Allied Marine | ndus.,

Inc., 827 F.2d 850, 855 (1st Cir. 1987). Here, it is undisputed
that the parties are business entities of reasonabl e
sophistication who drafted a settlenent agreement wth the
extensive participation of attorneys on both sides. It is also
undi sputed that the settlenment agreenent does not, by its terns,
either termnate pre-existing |icenses issued by AccuSoft or
transfer collateral contractual benefits resulting fromexisting
| i censing agreenents to Snowbound. Under such circunstances, we
consider it “far wiser for a court to honor the parties' words
than to inply other and further prom ses out of thin air.” 1d.

We are particularly loath to do so given the concl usory
argument s advanced by Snowbound in favor of its interpretation.
We do not consider it obvious that the master's decision is
contrary to the “entire tenor” of the agreenent, and Snowbound
provi des nothing beyond its bare assertion to convince us
ot herw se. VWil e Snowbound's contention that it “nmakes no
sense” to infer that Pal o/ Snowbound i ntended that these revenues

shoul d pass to AccuSoft royalty-free strikes us as plausible, it
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is also irrelevant to our analysis. \Wether or not Snowbound
anticipated this result (and we acknow edge the possibility that
Snowbound sinply did not consider what would happen to
continuing agreenents), it is not our role “to acconplish by
judicial fiat what a party neglected to achieve contractually.”

Northern Heel Corp. v. Conpo lndus., Inc., 851 F.2d 456, 466

(1st Cir. 1988) (quoting RCI Northeast Serv. Div., 822 F.2d at

204) (internal punctuation omtted). Furthernore, we note the
master's finding that Palo knew of at |east the AOL |icensing
agreenment during settlenment negotiations, which Snowbound does
not dispute. Under such circunmstances, Snowbound took the risk
that its unspoken understandi ng was incorrect and thus was not
entitled to rest on this unilateral belief that future rights
associated with the AOL agreenment were conprehended in the
| anguage of the settlenment agreenent.

Finally, we find no nerit in Snowbound's argunent that
the AOL license renewal constituted a “new license sinply
because it was subject to termnation at either party's
di scretion. W do not agree that the fact that AccuSoft could
have term nated its agreenment with AOL, but did not, amounts to
the same thing as the affirmative grant of a new |license. As

previously noted, the settlenent agreement did not oblige
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AccuSoft to term nate the |license; AccuSoft therefore did not
viol ate the agreenment by taking no action.

For the foregoing reasons, we affirm the naster's
decision with respect to the revenues received under the AOL and
Lexi s-Nexi s |icensing agreenents.

2. Al location of Split Licenses

I n June and July 1996, AccuSoft entered into licensing
agreenents with Aintech Corporation (“Ainmech”), NetObjects,
I nc. (“Net Obj ects”), and Caere Cor poration (“Caere”)
(collectively “licensees”), granting the recipients theright to
di stribute, as part of their software products, both the I FL and
AccuSoft's successor product, |InmageCear. Each agreenent
included a provision allocating the licensing fee between the
two products. The provision stated that the portion of the fee
associated with the IFL Ii cense was based on specified estimtes
(these estimtes apparently cane fromthe custoners) concerning
t he number of copies of the IFL that would be sold. The
remai nder of the licensing fee was for an unlimted |license to
use | mageGear.

At the hearing before the master, Snowbound argued
that, although the agreenments recited this allocation of the
i censing fees between the two products, other |anguage in the

agreenments suggested that the licensees were not obligated to

-19-



l[imt their IFL sales to the levels on which the fee allocation
was based.® The Net Objects agreenent, for exanple, stated that
“[t]his is a fully paid up license fee and no additional fees
are due from Custoner during the term of this Agreenment,” and
al so provided that “[t]he fees under this agreenment are not
returnable.” Snowbound contended that this |[|anguage, and
simlar |anguage in the other agreenents, suggested that the
i censees effectively obtained unlimted licenses to the |IFL and
wer e not bound by the allocations. Snowbound al so asserted that
it was not clear that the |icensees had ever in fact swtched to
usi ng | mageGear. On the basis of these argunments, Snowbound
claimed the entirety of the licensing fee from each agreenent.
AccuSoft, for its part, contended that the license allocations
were intended to be enforceable and presented testinony of its
officers stating that they believed the allocations were
enf orceabl e when they signed the agreenents.

In his nmenorandum the master rejected Snowbound's

position with mniml analysis, stating, wthout elaboration

that “in the absence of |anguage in the Settlenent Agreenent
t hat addresses this issue . . . Palo has not established a right
8 Snowbound al so argues that these |icensing agreenents

vi ol ated provisions of the settl enment agreenent prescribing the
formof |icenses AccuSoft could issue and therefore constituted
contenpt of the court's order. We reviewthis assertion in Part
B.1.b, infra.
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to claimall of the incone in these distribution |icenses as
[i nconme  subj ect to the settlenent agreement's royalty
provi sions].” The nmaster then directed AccuSoft to pay
royal ti es based on the portion of the license fees allocated to
the IFL in each agreenent. On appeal, Snowbound presses its
point that this conclusion is incorrect “because there was no
evidence in the record that the |licensees ever used any product
other than the IFL, or ever restrained their use of the IFL to
t he nunbers stated in the nomnal "allocations."'”

Al t hough the master's decision is short on detail ed
analysis, we believe that his conclusion concerning the
royalties owed by AccuSoft w thstands Snowbound's chall enges.
I n so deci di ng, we need not, and do not, decide the questions of
interpretation pressed by Snowbound. Even assum ng arguendo
t hat Snowbound is right that the allocations contained in the
i censes were not enforceable, we conclude that Snowbound woul d
not be entitled to additional royalties unless the |icensees

actually sold nore products containing the IFL than were set

forth in the allocations. As Snowbound itself argues, the
settl ement agreenent included as Exhibit B a per-copy price |ist
intended to govern AccuSoft's sales of the IFL through August
31, 1996. CQur reviewof the three agreenents indicates that the

portion of the licensing fee allocated to the IFL in each
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agreenment accurately i ncorporates the applicabl e per-copy price.
If that allocation were honored, we find nothing in the
settl enment agreenment to suggest that Snowbound is entitled to
any nore than the appropriate royalty on the allocation anount,
which is precisely what the master ordered.?®

Snowbound points to no evidence in the record that
denonstrates that the allocations were not honored. In its
brief, Snowbound attenpts to place the burden on AccuSoft on
this point, claimng that there is “no evidence in the record”
that the licensees kept to the allocation limts. However, it
was pl ai nly Snowbound's burden to introduce evidence indicating
that the allocation limts were exceeded.? Absent such
evi dence, the master was under no obligation to disregard the
nunbers contained in the agreenents in determ ning the amount of

royalties due Snowbound. We therefore affirm

3. | ncone fromLifeboat Japan
° Al t hough Snowbound makes nmuch of the fact that one or
nore of the |icensees never switched to I nageGear, that fact, by
itself, is irrelevant to whether Snowbound was appropriately
paid for |I|FL sales. Ai ntech, NetObjects, and Caere were
entitled to make whatever use they w shed, including no use at
all, of the ImageGear |icense they purchased sinmultaneously with

their IFL |icense.

10 | ndeed, fromour review of the record, it appears that
Snowbound requested, and was granted, the right to conduct
di scovery into the question of how the |licensees viewed their
obl i gati ons under the |licensing agreenents. We find no evidence
t hat Snowbound did so, nor any explanation for why it did not.
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From October 1995 wuntil at |east February 1997,
Li feboat Japan Inc. (“Lifeboat”) paid licensing fees to AccuSoft
under an agreenment which permtted Lifeboat to sell copies of
the IFL in the Japanese market in return for a percentage of the
income on those sales.! The agreenment between AccuSoft and
Li feboat, as initially executed by the parties, ran through July
1996. However, in April 1996, after AccuSoft and Snowbound had
filed suit against each other and shortly before Judge Gorton
i ssued his injunction, AccuSoft extended the arrangenment to July
1997. The extension of the Lifeboat agreenment never was
reveal ed to Snowbound during the settlenent negotiations that
foll owed. 1ndeed, AccuSoft did not acknow edge until March 1997
that sales by Lifeboat continued past August 31, 1996, having
earlier represented to the master's auditor that Lifeboat's
sales term nated by the cutoff date.

The issue before us centers on the disposition of
revenues resulting fromlLifeboat's sales of the | FL after August

31, 1996. In the proceedi ngs bel ow, AccuSoft argued that it was

1 AccuSoft appears to dispute, to some degree, the
characterization of Lifeboat as a “reseller,” and points to
statenents in the record to the effect that Lifeboat actually
sold its own product incorporating the IFL. Nothing identified
by AccuSoft is adequate to cause us to disturb the master’s
factual finding that Lifeboat is properly characterized as a
reseller and we adopt that characterization in the analysis that
foll ows.
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entitled to the entirety of this income, advancing the sane

argunment that it made, successfully, wth respect to incone

resulting from the AOL and Lexis-Nexis |icensing agreenents
after the cutoff. See supra. |In the case of Lifeboat, however,
the master reached a different result. The master found that

AccuSoft's conduct surrounding the Lifeboat extension --
principally, AccuSoft's failure to reveal its existence to
Snowbound -- violated an inplied duty of good faith and fair
dealing inposed on AccuSoft as a party to the settlenment
agreenment. ! |In support of this conclusion the master noted that
t he extensi on was executed “at a time when Pal o was chal | engi ng
AccuSoft's rights in court.” In addition, the master pointed

out that Lifeboat's ability as a reseller to continue to

12 In the interest of conpleteness, we note that the
master’s report appears to advance a second argunment for
al l ocating the Lifeboat revenues to Snowbound; an argunent that
Snowbound briefly references on appeal. The master begins from
the fact that, in his interpretation, the settlement agreenment
transferred all of AccuSoft’s ownership interest in the IFL to
Snowbound. From that, the mster reasons that AccuSoft’s
activities with respect to the IFL nmust be limted to those
actions expressly “given back” under the settlenent agreenent.
W find little support for this argument in the settlenment

agr eenment . I ndeed, as discussed in Part Il1.B.2.¢c of this
opi nion, we believe that the settlenment agreenment did not
transfer “ownership” of the IFL to Snowbound. In addition, we

find it difficult to square this analysis with the master’s
allocation of the AOL and Lexis-Nexis revenues to AccuSoft -
outconmes that were plainly not provided for in the settlenment
agreenent. For both reasons, we reject this as an alternative
ground supporting the master’s concl usion.
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distribute the IFL as a stand-alone product “absolutely
contradict[ed]” the “express intention” of the settlenent
agreenment that “all distribution [of the IFL] by or through
AccuSoft wll cease on August 31, 1996.” Because of this
violation of the duty of good faith and fair dealing, the naster
concluded that AccuSoft should not be allowed to retain the
Li feboat incone, and determ ned that the entirety of the incone
resulting from sales after August 31, 1996, nust be paid to
Pal o.

On appeal, AccuSoft argues that the master erroneously
used the duty of good faith and fair dealing to create
obligations that exist nowhere in the agreement between the
parties. VWhil e synpathetic to the master's frustration wth
AccuSoft's lack of candor, we nust agree. The inplied covenant
of good faith and fair dealing between parties to a contract
provi des that “neither party shall do anything that will have
the effect of destroying or injuring the right of the other

party to receive the fruits of the contract.” Druker v. Rol and

Wn Jutras Assoc., 348 N E. 2d 763, 765 (Mass. 1976) (quoting

Uproar Co. v. Nat'l Broadcasting Co., 81 F.2d 373, 377 (1st Cir.

1936)). It isinplicit in that definition, and nmade explicit in
our precedent, that the prohibition contained in the covenant

applies only to conduct during performance of the contract, not
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to conduct occurring prior to the contract's existence, such as

conduct affecting contract negotiations. E.g., EDIC v. LeBl anc,

85 F.3d 815, 822 (1st Cir. 1996); see also Restatenent (Second)
of the Law of Contracts § 205, cnt. c (noting that bad faith in
contract negotiations is not reached by the inplied duty of good
faith and fair dealing, but instead by concepts such as fraud in
t he inducenment or absence of agreenment). Equal ly clear from
this definition is that the requirement of good-faith
performance ultimately is circunmscribed by the obligations --
the contractual “fruits” -- actually contained in the agreenent.

See LeBlanc, 85 F.3d at 822 (holding that an obligation to

negoti ate subsequent agreenents in good faith would not be
i nputed under the inplied duty of good faith and fair dealing
where the original agreenent included no such requirenent).

The master's application of the duty of good faith and
fair dealing cannot be squared with the above principles. As
AccuSoft notes, the naster's opinion acknow edges that the
settl ement agreenent sinply does not address the continuation of
pre-existing agreenments. To the extent this is an accurate
interpretation of the contract, we do not see how good faith
perfornmance coul d nonet hel ess require AccuSoft to surrender the

i ncome on certain such agreenents.
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W need not, however, decide this question of
contractual interpretation as the master's rationale fails on a
narrower ground. It is undisputed that AccuSoft's extension of
the Lifeboat agreenment occurred before the settlenent agreenent
was signed. Therefore, neither execution of the extension nor
AccuSoft's silence about it while negotiating the settl enent
agreenment can formthe basis for a violation of the duty of good
faith and fair dealing. No one has suggested that AccuSoft's
nmere continued silence after the settlenment agreenent was si gned
constituted a violation of the duty.!® Since we find no evidence
identified in the record on which a violation of the covenant of
good faith and fair dealing could rest, the master's concl usion
cannot be supported on the | egal grounds offered.

Inits notion papers, Snowbound proposes an alternative
ground for affirmng the master's conclusion which we believe

nmerits a response. !4 Snowbound contends that AccuSoft's

13 We find nothing in the settlenment agreenent that woul d
require AccuSoft to disclose the existence of the extension.
Furthernore, we do not see how disclosure after the settlenent
agreenment was signed could have in any way affected Snowbound's
ability to obtain the fruits of the agreenent. The terns of the
settlenment agreenment, including its failure to adequately
address pre-existing agreenents |ike Lifeboat's, were at that
poi nt fi xed.

14 Yet anot her contention, raised by Snowbound's counsel
at oral argunent, is that Snowbound mght be entitled to
royalties on the Lifeboat agreenment pursuant to a pre-existing
royalty agreenment between the present parties. G ven that
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nondi scl osure of the Lifeboat extension violated a warranty
provi sion of the Assignment of Copyright, which stated, in
pertinent part:

AccuSoft represents and warrants to the best

of its know edge, that it has nade no

transfer, assignment, or |license (other than

non-exclusive licenses 1in the ordinary

course of business) wth respect to the

Sof tware or any part thereof
In  Snowbound's view, AccuSoft's “premature extension of
Li feboat's distributorship, nmade days before an anticipated
ruling from the court that could have term nated AccuSoft's
right to sell the IFL for good,” cannot be considered to be a
license entered into “in the ordinary course of business.” As
a result, AccuSoft was in breach of the warranty fromthe noment
it was signed.

Al t hough Snowbound's argunment is facially credible,
Snowbound fails to identify record evidence adequate for us to
find that AccuSoft's extension of the Lifeboat agreenment was not
executed in the *“ordinary course of Dbusiness.” The
determ nation of what is or is not conmprehended in the phrase

“ordinary course of business” is necessarily fact-specific,

i nvol ving consideration of all the circunmstances of the conduct

Par agraph 18 of the settlenment agreenent specifically provides
that it will “supersede all prior agreenents between the parties
and each and every termthereof,” this argunment is unavailing.
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or transaction at issue. See Denmpulas v. Denpul as Super

Mar kets, 677 N. E.2d 159, 202 (Mass. 1996) (concluding, in the
context of a contenpt action, that whether a transaction
occurred in the ordinary course of business is a question of
fact; the court looks to the prior course of dealings between
the parties involved and the circunmstances of the transaction to
det erm ne whether the transaction was part of the defendant's
“nor mal , day-t o- day busi ness operations”). I n this
determ nation, the timng of the Lifeboat extension is rel evant,
see id. (noting that the timng of a transaction is one of the
factors to be considered), but we do not believe that, standing
alone, it is sufficient to convince us that AccuSoft viol ated
the commtnent contained in its warranty. Since Snowbound has
pointed to no other record evidence supporting its position, we
cannot affirmthe master's concl usion on this basis.

In light of the preceding, we hold that the master's
al l ocation of the entirety of the Lifeboat revenues to Pal o nmust
be vacat ed. In so doing, however, we acknow edge that this
determ nation does not fully resolve the rights of the parties
in regard to this revenue. G ven the timng of the Lifeboat

extension, it seems possible that AccuSoft woul d nonet hel ess owe
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sone portion of these revenues to Snowbound as royalties.?® This
i ssue was not briefed on appeal and we do not believe that the
record provides an adequate basis for us to decide how the
settlement agreenent's royalty provisions mght apply. We
therefore remand to the district court for a determ nation of

what, if any, royalties are due Palo on the Lifeboat revenues.

15 | ndeed, it appears fromthe record that AccuSoft itself
took this position at one point in the proceedi ngs before the
master. The master rejected the argunment at that point because
he consi dered AccuSoft to have no rights in regard to the
i ncone.
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B. Rul i ngs on All egati ons of Contenpt

Both AccuSoft and Snowbound dispute aspects of the
mast er' s menorandum di sposi ng of their allegations of contenpt.
I n assessing these clains of error, we enploy the aforenenti oned
standards of review with respect to the master's factual
findings and his interpretation of the settlenment agreenment's
terns. Wth respect to the master's ultimate findings on
contenpt, however, we review only for abuse of discretion.

E.q., Project B.A.S.I.C v. Kenp, 947 F.2d 11, 15-16 (1st Cir.

1991). In the context of contenpt rulings, we have said, the
abuse of discretion standard “will be adm nistered flexibly,”
depending on the circunstances of the case. Id. at 16. I n
particul ar, “greater deference is owed to the trial court in
public law litigation than in purely private litigation.” [d.
We al so have stated that, in recognition of the fact that the
contenpt power is a “potent weapon,” our review wll proceed

nore searchingly when we confront a finding of contenpt than
when we consider a decision “exonerating a putative contemor.”
Id.

OQur assessnent of the master's deploynment of the
contenpt power al so incorporates various prudential principles
we have adopted in recognition of the contenpt power's “virility

and damage potential.” | d. A conpl ai nant “nust prove civi
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contenpt by clear and convincing evidence.” 1d.; accord Gento

Lati noAnerica, Inc. v. Seiko Tine Corp., 61 F.3d 94, 98 (1st

Cir. 1995). In addition, contenpt nay only be established if
the order allegedly violated is “clear and unambiguous.”

Project B.A.S.1.C., 947 F.2d at 16; see also id. at 17 (stating

that “the party enjoi ned nust be able to ascertain fromthe four
corners of the order precisely what acts are forbidden”).
“[Clourts are to construe anbiguities and om ssions in consent

decrees as redounding to the benefit of the person charged with

contenpt.” G lday v. Dubois, 124 F.3d 277, 282 (1st Cir. 1997)
(internal citations and punctuation omtted).

Finally, we bear in mnd that, while good-faith efforts
al one do not insulate a defendant in a contenpt action, see Star

Fin. Servs. Inc. v. AASTAR Mbrtg. Corp., 89 F.3d 5, 10 (1st Cir.

1996) (“An act does not cease to be a violation of |aw and of a
decree nerely because it may have been done innocently.”), our
precedent permits a finding of contenpt to be averted where
diligent efforts result in substantial conpliance with the
underlying order. Langton, 928 F.2d at 1220. The deterni nation
of whet her substantial conpliance has been achieved wi |l “depend
on the circunstances of each case, including the nature of the
interest at stake and the degree to which nonconpliance affects

that interest.” Fortin v. Commir of Mass. Dept. of Pub.
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Welfare, 692 F.2d 790, 795 (1st Cir. 1982). For this reason, a
court may decline to find a party in contenpt despite the
failure to achieve “letter perfect conpliance” with the order at

i ssue. Langton, 928 F.2d at 1222.
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1. Snowbound' s Cl ai ns_of Error

Having failed to convince the master to find AccuSoft
in contenpt of any aspect of the settlenent agreenent,®
Snowbound, on appeal, reasserts its argunents for several such
claims. Wth but one exception, we find no reason to disturb
the master's conclusions as adopted by the district court.

a. Failure to Find that AccuSoft's Nonpaynment of

Rovalties and | nproper Accounting Practices
Consti tuted Contenpt

In the proceedings bel ow, Snowbound sought to hold
AccuSoft in contenpt for its nonpaynent of royalties due under
the settlenment agreenent and what Snowbound deened to be
fraudul ent accounting practices surrounding AccuSoft's |FL
sales. As previously indicated, the nmaster found that AccuSoft
had, in several instances, failed to pay royalties owed under
the settl enent agreenment.!” The nmaster al so found that AccuSoft

had engaged in certain “sharp practices,” such as initiating

16 Her e, and in the discussion that follows, we
occasionally wuse the phrase “contenpt of the settlenent
agreenent.” This phrase is enployed in the interest of brevity

as shorthand for “contenpt of the court order incorporating the
settl enment agreenent.”

17 The total amunt of wunpaid royalties (less the
royalties on inproper “returns” discussed below) was |ater

calculated to be approximtely $145, 000. Of this, alnost
$122,000 reflected the master's allocation of revenues fromthe
Li feboat Iicensing agreenment, an allocation which we have

concl uded nust be vacat ed.
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exchanges of the IFL for AccuSoft's replacenent product,
| mmgeGear, then seeking to claima credit for such exchanges as
“returns” under Paragraph 1 of the settlenent agreenent.?®
Finally, the master found evidence that AccuSoft had been | ess
than forthcomng in responding to the audit that Snowbound had
initiated pursuant to Paragraph 5 of the settl enment agreenent.

Utimtely, however, the nmaster concluded that
Snowbound had failed to produce “clear and convi nci ng evi dence”
that AccuSoft’s actions constituted contenpt. The nmaster
grounded hi s decision principally on | anguage i n paragraph 15 of
the settlement agreenent, which states:

In the event that there is a dispute

concerning the ampunt of AccuSoft's Software

Gross Billings' as provided for herein, the

Court shall appoint a Master pursuant to

Fed. R Civ. P. 53. The findings of facts

[sic] of the Master shall be final unless

clearly erroneous. The conpensation for

said Master shall be split equally between

the parties.

The master interpreted this |anguage to create an alternative

di spute resolution process for addressing any “allegations of

18 AccuSoft deducted $135,023 in “returns” from the
royalty base under this provision, none of which the master
found to be properly deductible. The master ultimtely found
that this resulted in AccuSoft failing to pay $33,481 in
royalties due under the agreenent.

19 The term“Software Gross Billings” is used to identify
the revenue base on which royalty ampbunts are cal cul at ed.
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non- paynent or inproper accounting” that m ght arise when the
agreenent was i npl enent ed. Because the parties had provided
this process, the master reasoned, nonpaynent or inmproper
calculation of royalties would not becone contenpt of the
settl enment agreenent “until and unl ess either party disregarded
the Master's findings and order.”

The mast er acknow edged t hat certai n conduct attri buted
to AccuSoft by Snowbound, including intentional falsification of
records to conceal |IFL sales, would independently violate the
settl ement agreenent and therefore provide a basis for contenpt.
However, he found that the evidence i ntroduced by Snowbound with
respect to these activities, including evidence regarding the
i nproper “returns” of IFL and inconsistencies in the recording
of certain sales, did not constitute the “clear and convincing
evidence” of a violation of a specific requirement of the
settl ement agreenent necessary to support a finding of contenpt.
The master noted that his independent auditor did not find
evi dence that AccuSoft had engaged i n “purposeful falsification”
of the records. Furthernore, the master found that, in many
cases, the position AccuSoft took to justify its actions “was
not wi thout support in the Settlement Agreenent,” even if the
master ultimtely determ ned that AccuSoft’s approach to the

cal cul ation of royalties was not correct.
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On appeal, Snowbound argues that the master was w ong
to conclude that the dispute resolution process insulated
AccuSoft from the contenpt sanction unless AccuSoft failed to
pay royalties after the master had i ssued his ruling. Snowbound
contends that reading the settlenment agreenent this way
effectively nullifies the paynment deadlines contained in
Paragraph 5 of the agreenent, as AccuSoft could avoid payment
“wth inpunity” until the master had finally determ ned the
i ssue. According to Snowbound's interpretation, the dispute
resol ution provision did not relieve AccuSoft of the obligation
to pay royalties on the deadlines but mnerely provided, in
advance, for the nmechanism that would be used to determ ne
whet her a breach of the agreenment had occurred.

Snowbound' s argunent is not wthout some force and we
concede uncertainty as to whether the provision for resol ution
of disputes by a master should be read to forecl ose all contenpt
actions grounded in “non-paynent and inproper accounting.”
Nonet hel ess, bearing in mnd the cautionary principles guiding
exercise of the contenpt sanction ~-- particularly the
requirenment that contenpt requires the violation of *“an
unambi guous consent decree that |left no reasonabl e doubt as to
what behavior was to be expected,” Glday, 124 F.3d at 282

(internal quotation marks omtted) -- we are not prepared to say
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that the master's failure to find AccuSoft in contenpt for these
actions was an abuse of discretion.

Snowbound al so presses again its claimthat AccuSoft
should be found in contenpt because it engaged in deliberate
fal sifications of records and pur poseful |y frustrated
Snowbound’ s audit in order to avoid paying royalties owed under
the settlenent agreenent. However, Snowbound adduces no
evi dence that conpels us to believe that the master's findings
to the contrary on this point are clearly erroneous. To the
contrary, the master's position is anply supported by record

evi dence. We therefore affirm

b. Failure to Find that the AccuSoft's All ocated
Licenses for |FL and |InmageGear Constituted
Cont enpt

We have previously discussed Snowbound's contention
that the master inproperly calculated royalties due on certain
| i censing agreenments which purported to convey |icenses to both
the IFL and AccuSoft's replacenent product, |nageCear. I n
addi ti on, Snowbound has asserted that issuance of these |licenses
constituted contenpt of Paragraph 5 of the settl enent agreenent,
whi ch states:

Al | distribution Ilicenses wl]l be at

standard published rates in effect prior to
May, 1996, a list of which is attached

hereto as Exhibit B. |If AccuSoft w shes to
i ssue any distribution license on terms not
listed on Exhibit B, it will submt those
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terms . . . to Palo for his witten approval

In the proceedi ngs bel ow, Snowbound argued that the all ocated
licenses were effectively unlimted |icenses because they did
not create an enforceable limtation on the nunber of copies of
| FL that could be sold. As such, they did not conformto the
price schedul e contained in Exhibit B, which established fixed
prices for stated nunbers of copies.

Nothing in the master's nenorandum on the contenpt
i ssues directly addresses Snowbound's argunents concerning the
all ocated | i censes, although the nmaster's determ nation that the
allocations were a valid basis for calculating royalties
arguably does so by inplication. On appeal, Snowbound presses
its claim that “issuing a Ilicense wthout a clear and
enf orceable legal l[imtation on the licensee's use of the | FL-a
l[imtation to standard amounts for standard prices--was a
mat eri al breach of the agreenment” and thus grounds for finding
AccuSoft in contenpt.

Al t hough the master’s failure to address this issue in
straightforward terms is unfortunate, we do not find that a

remand on this issue is required. The argunent Snowbound makes

on appeal is premsed solely on |anguage contained in the
i censing agreenments, which, it claim, conflicts with the
requirements inmposed by the settlenment agreenent. Snowbound
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does not refer us to any factual information in the record
bearing on this issue, and, indeed, we find no indication that
any factual information was devel oped which m ght shed |ight on
this claim even though Snowbound was given perm ssion to do so.
As previously noted, the interpretati on of settl ement agreenents
and contracts, where no recourse to negotiating history or other
extrinsic factors is required, is a question of law. Langton

928 F.2d at 1220; Fashi on House, 892 F.2d at 1083.

Havi ng revi ewed the rel evant agreenents, we concl ude
t hat Snowbound has not denonstrated that AccuSoft commtted a
breach of the settlement agreement for which it should be held
in contempt. First, and despite Snowbound's protestations, it
is not self-evident that the settlenment agreenent requires that
i censes issued by AccuSoft contain a “clear and enforceable
l[imtation” on the nunber of copies that can be sold. W agree
that the settlenment agreenment | anguage, reasonably read, would
prohi bit issuance of a |license that stated a per-copy price for
the IFL that was inconsistent with the “published rates”

contained in Exhibit B.?2° W would also accept, for present

purposes, that a |icense that unanbiguously conveyed an
unlimted license for a fixed price would not be “at” the
20 As noted in our previous discussion of the allocated

l'icenses, our review indicates that the per-copy prices recited
inthe three licenses are consi stent those set out in Exhibit B
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Exhi bit B rates. It is by no nmeans obvious, however, that a
license that stated a proper per-copy price would violate the
settl enment agr eement sinply because it proved to Dbe
unenforceable in certain respects. Nor do we consider it clear
that the licenses at issue actually permtted the |icensees to
sell nmore copies of the IFL than stated in the allocations.
Certain | anguage, such as that stating the licenses are “fully
pai d up,” arguably supports Snowbound’s proposed i nterpretation.
At the sane tinme, we find arguable merit in AccuSoft’s response
that this |l anguage referred only to the ImageCGear |icense. As
previously noted, Snowbound has not introduced extrinsic
evi dence supporting its interpretation of the agreenent.

G ven the cautionary principles governing our use of
t he contenpt sanction, we consider the unresol ved anbiguities in
the rel evant agreenents fatal to Snowbound's claim  Although
the interpretati ons Snowbound advances are not illogical, they
fall well short of constituting proof, by clear and convincing
evi dence, that AccuSoft violated the settlement agreenent by
issuing the licenses in question.

C. Failure to Find AccuSoft in Contenpt Because it

did Not Miintain Records of I|FL Sales Using
Sequential Serial Nunbers

As a third ground for contenpt, Snowbound al |l eges that

AccuSoft failed to maintain its records of IFL sales as required
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by the | ast section of Paragraph 5 of the settlement agreenent,
whi ch states:

Each AccuSoft sale or license pursuant to

this Paragraph wll be identified by a

serial number, issued sequentially beginning

with the nunber 276745. AccuSoft will keep

a |list of each sale by serial nunber, which

list wll be nmde available to Palo's

i ndependent account ant
This argunent was raised below by Snowbound, but, Iike
Snowbound' s contention that the allocated |licenses constituted
contenpt, was not directly addressed by the nmaster in his
menor andum di sposi ng of the contenpt allegations. On appeal,
Snowbound asks us to rectify the om ssion, pointing to | anguage
in one of the master's nmenoranda on audit costs which, it
argues, constitutes a factual finding that no such records were
kept. Because it considers the settl enent agreenment unanbi guous
as to this requirenment, Snowbound contends that this finding
obligates us to conclude, as a matter of |aw, that AccuSoft was
in contenpt.

G ven the heavy burden of proof our precedent places
on a party alleging contenpt, we do not agree that the current
record provides an adequate basis for resolving the issue in
Snowbound' s favor. The | anguage to which Snowbound refers

al though it does state that AccuSoft “failed to maintain” the

sequential list of |IFL sales required by the settlenment
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agreenment, appears in a discussion of the allocation of audit
costs, contained in a menorandum issued after the master had
ruled on the parties' contenpt allegations. It is not clear
that the master intended the statement to stand as a formal
finding of fact, and there is certainly no suggestion in the
record that it was neant to carry the weight Snowbound woul d
have it bear. Nor can we consider the matter free fromdi spute,
as AccuSoft points to several exhibits appearing to show that
sequential serial nunbers, neeting the requirenments of the
settl enment agreenent, were used for at |east sone |FL sales.
Under the circunstances, the master's brief statenment does not
constitute proof, by clear and convincing evidence, of contenpt.

At the sanme tine, however, we conclude that we cannot
resolve this matter in AccuSoft's favor either. The master's
statenment at a mninmum indicates that he harbored some doubt
about AccuSoft's conpliance with this requirenent. On the basis
of the current record, we cannot foreclose the possibility that
the master, once he squarely confronts the issue, mght find
that AccuSoft's failure to conply fully constitutes contenpt.
While we see conparatively little chance that such contenpt, if
proven, could be linked to any significant danages -- or

attorneys' fees, given our interpretation of the fee-shifting
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provision contained in the agreenent -- we |eave those
determ nations to the district court on remand.

d. Failure to Find AccuSoft in Contempt on the
Basis of Witten and Oral Statenents

Snowbound's final claimof error with respect to the
master's contenpt rulings is that the master inproperly failed
to find AccuSoft in contenmpt for various statenents that it made
tothird parties both orally and in witing. In the proceedings
bel ow, Snowbound argued that AccuSoft nmde nunmerous statenents
that violated Paragraph 9 of the settlenment agreenent, which
states, in pertinent part, that:

AccuSof t wi || not hereafter represent

explicitly or in substance to anyone that

its forthcom ng new i mage software tool kit

: "l mageCGear,” is based upon or derived

fromthe I mage Format Library.”

As exanples, Snowbound pointed to the fact that AccuSoft's
advertising materials referred to I mgeGear as “Version 6.0"
(the nost recent version of the IFL was 5.0) and as the “new
version of the AccuSoft Inmage Format Library.” Simlarly,
AccuSoft's web page clainmed that |InageGear “takes [AccuSoft' s]
exi sting Image Format Library product to a new | evel by adding
new features, functi ons, flexibility and performance.”
Snowbound alleged that AccuSoft salespeople had simlarly
exceeded the limts of Paragraph 9 by, for exanple, stating in

written comrunications with custoners that “we are no |onger
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selling the Image Format Library version 5.0 . . . we are
selling the 6.0 version called I mgeGear.”

VWil e the master agreed that the statenments identified
by Snowbound suggested a “relationship” between the |IFL and
| mmgeGear, he interpreted Paragraph 9 to prohibit a narrower
class of statements: those that “convey the . . . suggestion
t hat | mageGear contains the sane conputer code as the IFL.” The
mast er found that the statenments attributed to AccuSoft did not
contain that suggestion. The master al so considered affidavits
fromthe counsel who negotiated the settlenment agreement. These
affidavits, he found, showed consi derabl e difference of opinion
as to what the parties intended Paragraph 9 to cover. In view
of both the narrow construction he applied to the | anguage and
the anbiguity he detected in the parties' intent, he found that
contenpt had not been proven.

Snowbound also asserted that AccuSoft had nade
statements concerning its (and Snowbound's) ability to
di stribute, maintain and support the Inmage Format Library that
i nperm ssibly deviated from a “script” of approved statenents
contained in Paragraph 13 of the settlenment agreenent.
Snowbound pointed to an e-mail from AccuSoft, issued days after
the settl ement agreenent was signed, stating that AccuSoft had

“full rights to market, sell, distribute, maintain and support
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the Inmage Format Library.” Snowbound further noted that
AccuSoft continued to refer to the IFL as the “AccuSoft | mge
Format Library,” even after August 31, 1996, when its right to
distribute the software had term nated. Finally, Snowbound
asserted that AccuSoft told certain custonmers who i nquired about
the IFL after August 31, 1996 that “[n]o one has rights to
distribute the IFL,” that “[t]he Imge Format Library is no
| onger avail able from anywhere,” or even that *Snowbound does
not have the right to sell any licensing for the |Imge Fornat
Li brary.”

Here, again, the master found that the statenments
conpl ai ned of had not clearly been denonstrated to violate the
requi renents of the settlenment agreenent. The naster noted that
Paragraph 13, by its terms, only restricted the substance of
“statenments by either party to the public concerning the
ownership of the Software” (enphasis added). It therefore was
not clear that Paragraph 13 covered AccuSoft's statenents
concerni ng who could sell or distribute the IFL. Furthernore,
the master found some nmerit in AccuSoft's contention that the
settlement agreenent, although it transferred the |IFL software
to Palo, did not clearly convey to Palo or Snowbound any rights

to the product nanmed the Inmage Format Library. As such,

AccuSoft's statement to its clients that the I|nmage Format
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Li brary was “not avail abl e fromanywhere” was in sone sense true
-- although less than forthcomng -- after August 31, 1996
given that the only product then avail able using the |IFL code
was the one call ed RasterMaster.

The master apparently found AccuSoft's statenment that
it had “full rights” to the IFL to be the closest case, given
his conclusion that the settlenent agreenent actually placed
significant limts on AccuSoft's ability to continue
distributing the I1FL, including the requirenment that such
di stribution cease entirely after August 31, 1996. Nonet hel ess,
the master found that, froma purchaser's perspective, AccuSoft
effectively had the “full rights” clained at the tinme the
statenment was made. Moreover, he found that the statenment was
not “so much at variance” wth the scripted statement --
AccuSoft was permtted to say that “AccuSoft will continue to
distribute the AccuSoft Imge Format Library” -- as to
constitute contenpt.

On appeal, Snowbound argues that the master's
conclusions with respect to these alleged violations nust be
reversed because the master m sinterpreted the requirenents of
the settlenent agreement and the inport of AccuSoft's
st at enent s. Al t hough we acknow edge that the interpretations

proposed by Snowbound, at least in certain instances, are

-47-



pl ausi bl e, we do not believe Snowbound has met the heavy burden
of denonstrating that the master abused his discretion by
concl udi ng ot herwi se.

Wth respect to the violations of Paragraph 9, we
concede that the use of “Version 6.0" to describe |mgeCear
taken in isolation, inplies a relationship between it and
Version 5.0 of the IFL that could include reliance on the sane
or simlar underlying code. However, other statenments in the
advertisenents and AccuSoft’s web page quite clearly undercut
t hat suggesti on. For exanple, the first sentence of the
advertisement text states: “AccuSoft Corporation announces a

totally new product, |nmageGear, the next generation in inmaging

t echnol ogy” (enphasis added). Simlarly, the web site states:

“It's not a new version of an old product . . . it's new from

the ground up, designed to the nost current coding, quality and

performance standards” (enphasis added). G ven this, we see no
reason to disturb the master's concl usion that these statenents,
taken as a whole, did not inproperly suggest that | mgeGear was
“based on or derived fron’ the code contained in the |FL.

The witten conmunications wth custoners, which
include no such clarifying |anguage, present a perceptibly
closer case and, were we deciding this issue in the first

i nstance, we are not certain that our conclusion with respect to
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t hese statenments woul d be the sane as the nmaster’s. However, we
do not find the master’s conclusions so clearly wong as to
require us to find an abuse of discretion. The question of what
AccuSoft’s statenents inplied, in the context in which they were
made, strikes us as one which the master was plainly in a
superior position to answer. So too, we note that the master’s
inquiry into the negotiating history of the parties on the
rel evant | anguage of Paragraph 9 led him to believe that the
guestion of what was prohibited was not entirely understood by
the parties. Under the circunstances, we are not convi nced t hat
the master’s concl usion constitutes reversible error.

We are simlarly unpersuaded that reversal of the
master’s concl usions regardi ng all eged viol ati ons of Paragraph
13 is justified. W agree with the master that the settlenent
agreenment’s scripts, which, by their ternms, extend only to
statenents concerning the “ownership” of the software, are not
unanbi guously applicable to the statenents AccuSoft nade
concerning rights to market and distribute the software. It
al so seens to us to stretch the scripts too far to assune that
they would prohibit AccuSoft from making potentially accurate
negative statements concerni ng Snowbound's distribution of the
| FL when such statenents did not conflict with those that the

settl enment agreenment pernitted.
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Turning finally to AccuSoft's statenment that it had
“full rights to market, sell, distribute, maintain and support
the Image Format Library,” we again conclude that the master's
conclusion should be affirmed, although, in this case, we rely

on a different ground than did the naster. See Ross-Si nons of

Warwi ck, Inc. v. Baccarat, lInc., 217 F.3d 8, 10-11 (1st Cir

2000) (holding that the appellate court is “not bound by the
trial court's rationale, but my affirm [the trial court's]
judgnment for any valid reason that finds support in the
record”). In our view, there is no doubt that AccuSoft's
statement ultimately inplies a claim regarding “ownership” of
the IFL, and therefore is governed by Paragraph 13 of the
settlenment agreenent. Equally clear, as the master found (and
the scripts and the settlenent agreenent confirm 1is that
AccuSoft had, and could properly claim only nore limted rights
in the software. The “full” rights to which AccuSoft sought to
lay claimwere transferred to Snowbound, and, in fact, Snowbound
was specifically allowed to claimsuch full rights in the code
underlying the I FL (and RasterMaster) by section b of Paragraph
13 of the settlenent agreenment. G ven this, to the extent that
the nmaster's opinion rests on a finding that AccuSoft's

statenment did not conflict with the settlenent agreenent, we

must di sagree.
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At the same tinme, we think that this conparatively
m nor departure from the settlenment agreenment's requirenments
does not, by itself, require a finding of civil contenpt. As we
have noted, “letter perfect conpliance” with a court's order is
not required -- only substantial conpliance. Langton, 928 F.2d
at 1222. While AccuSoft doubtless tried to portray its position

foll owi ng execution of the settlenent agreenment in a favorable

light, nost of its statenments -- particularly those di ssem nat ed
to the public generally -- were adequately qualified to avoid
conflict with the settlenent agreenent's terns. We do not

consider this single inproper statenent, contained in an e-mil
bet ween AccuSoft and one of its resellers, so significant as to
require a finding that AccuSoft was not in substantial
conpliance with the relevant provisions of the settlenment

agreenment. We therefore affirmthe master's concl usi on.
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2. AccuSoft’s Clainms of Error

In the proceedings below, the master found in
AccuSoft’s favor with respect to a nunmber of its allegations of
cont enpt uous conduct by Snowbound. In particular, the master
found that several w dely-dissem nated statenents by Snowbound
violated the requirenents of Paragraph 13 of the settl enent
agreenment. These included statenments issued al nost i medi ately
after the litigation, asserting that Snowbound had “won” the
litigation and had “acconplished what it wanted” in the
settl ement agreenent. Snowbound al so was found to have vi ol at ed
the settlement agreenment by using the words “AccuSoft” and
“Image Format Library” in its advertisenents, by revealing
confidential terns of the settlenent agreenent to clients, and
by failing to delete references to “Accu” or “AccuSoft” in
products it distributed after the settlenent agreement was
si gned.

However, the master ultimately rejected the relief
sought by AccuSoft wth respect to these breaches of the
agreenent. The master declined AccuSoft’s request that it be
excused from performance of its obligations under the agreenment
(principally payment of royalties) fromthe date of Snowbound’ s
br each. The master also found that AccuSoft had failed to

i ntroduce evidence |linking the proven breaches of the agreenent
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with any damages it had suffered. On appeal AccuSoft chall enges
t hese conclusions, as well as rulings by the master limting the
scope of discovery with respect to danmges. AccuSoft al so
argues that the master shoul d have separately found Snowbound in
contenpt for licensing the |IFL under that nane, as opposed to
under its own brand nanme, RasterMaster.

a. Rej ecti on of Request for Resci ssi on of
Settl enent Agreenent/Relief from Judgnent

Inits initial nmotion for contenpt, AccuSoft requested
that it:

be excused from making any and all further

payments to Defendants . . . as a result of

their wilful and deliberate breach of the

bargained for exchange of paynents for

confidentiality and protection of AccuSoft’s

goodwi | | enbodi ed in t he Sett | enment

Agr eenent .
In an anmended notion, submtted in Septenber 1996, AccuSoft
reframed this argunent nore broadly as a request for relief from
j udgnment pursuant to Fed. R. Civ. P. 60(b)(6) and for rescission
of the settlenment agreenment in its entirety. Citing our

decision in United States v. Baus, 834 F.2d 1114 (1st Cir.

1981), AccuSoft argued that Snowbound s contenpt justified the
master in “relieving AccuSoft of the ternms of the Judgnent and
Settlement Agreenment.” AccuSoft's rescission request, fleshed
out in a “post-trial” brief submtted at the close of the
heari ngs before the master, sought an order that would “rescind
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the Settlenent Agreement and require the parties to return all
consi deration received, thereby returning themto the status quo
that existed prior to the entry of the Settlenment Agreenent.”
As grounds for both forns of relief, AccuSoft argued that: (1)
Snowbound had failed to honor “material and essential” terns of
the settlenment agreenent; (2) AccuSoft's actual damages were
“difficult or inpossible to determne”; and (3) there was “no
meeting of the mnds and therefore no valid contract.”

I n his menorandum the nmaster rejected AccuSoft's claim
for relief on two grounds. First, noting AccuSoft's delay in
asserting its rescission claim until after the settlenent
agreenent's August 31, 1996 cutoff had passed, the master found
t hat AccuSoft's conduct constituted an election to continue to
operate under the contract, thus precluding rescission. Canada-

Atlantic & Plant S.S. Co.., Ltd. v. Flanders, 165 F. 321, 323

(1st Cir. 1908). Furthernore, even if AccuSoft had not waived
its right to such relief, the master found that Snowbound’ s
breaches of the settlenent agreement were not “sufficiently
material” to justify rescission of the contract or to excuse
AccuSoft fromits obligation to perform Although the nmaster
acknow edged that the <confidentiality provisions of the
settl ement agreenent were “inportant” to the parties, the master

held that they did not constitute an “essential and inducing
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feature of the contract.” Lease-lt, Inc. v. Muss. Port Auth.

600 N.E.2d 599, 602 (Mass. App. C. 1992) (discussing the
standard of materiality for excusing a non-breaching party from
performance). To the contrary, he concluded, “the nost
i nportant features of the Settlenment Agreenent were those which
permtted the parties to continue in business by releasing their
clainms to the other's software.”

On appeal , AccuSoft's principal claimof error concerns
the master's conclusion that Snowbound's breaches of the
settl ement agreenent were not material. Accusoft contends that
the nmaster failed to appreciate that the confidentiality
provi sions were essential to the agreenment because, in the small
mar ket the parties were conpeting in, revel ati ons concerning the
outconme of the litigation could severely inpair AccuSoft's
ability to continue to do business and to transition its current
custoners to the I mgeGear software. |In fact, AccuSoft argued,
t hose provisions were the nost inportant to AccuSoft because
they protected its goodw Il. Notably, and w thout expl anati on,
AccuSoft does not address the master's alternative hol ding that
AccuSoft is barred from relief by an inplicit election to
conti nue under the contract.

As we proceed to the nerits of AccuSoft's appeal on

this issue, we first address the fact that, on appeal, AccuSoft
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once again appears to recast the nature of the relief it seeks.
AccuSoft's nost recent conplaint, as well as its argunent before
the master (and, subsequently, before Judge Gorton), asked for
conplete rescission of the settlenent agreenment and, by
inplication, conplete relief from judgnment pursuant to Rule
60(b) (6). In the briefs submtted to this court, however

AccuSoft reverts to the version of this count contained in the
initial conplaint, asking sinply to be excused from paying
royalties from the date that Snowbound first breached the
agreenent by announcing that it had “won” the litigation.?!
AccuSoft also fails to press any specific argunment for relief

based on Rule 60(b)(6), although it could be concluded that

AccuSoft's continuing references to our decision in Baus are
intended to do so by inplication.

The significance of this shift in tactics is unclear.
Arguably, although Snowbound has not so contended, AccuSoft's
request on appeal for a nore limted remedy is subject to
di sm ssal because it was not properly raised in the forumbel ow.
However, Massachusetts caselawis not entirely clear on whether
the line of precedent excusing a party fromperformnce based on

anot her party's breach may be viewed as deriving fromthe sane

21 | ndeed, in its reply brief in this Court, AccuSoft
states baldly it is “not seeking to rescind the Settlenment
Agr eenent .”
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source as the precedent regarding rescission. See Lease-lt,

Inc., 600 N E 2d at 601-02 (discussing the right to cease
performance while referencing authority concerning rescission).
| f Massachusetts |law would treat the difference as going to the
extent, rather than the nature, of the relief, AccuSoft coul d be
found to have adequately preserved its position. Because it
does not affect the result we reach, we accept arguendo that the
relief requested on appeal 1is properly before wus and,
furthernmore, that an argument wunder Rule 60(b)(6) is also
properly preserved.

Turning to the substance of AccuSoft's appeal, we
affirmthe master's conclusion on the ground that AccuSoft, by
el ecting to continue accepting benefits under the agreenent, has
| ost any right it may have had to be excused from performance as
a result of Snowbound's contenpt.?? It is well established that
conduct indicating a wllingness to continue to honor a
contract, despite know edge that the other party has failed to

perform “operates as a prom se to performin spite of that non-

22 In so holding, we specifically do not decide whether
the master was right to conclude that Snowbound's violations of
the settlenment agreenment were not “sufficiently material” to
justify rescission or to excuse AccuSoft from its duty to
perform I ndeed, we find significant nmerit in AccuSoft's
contention that the confidentiality requirements and rel ated
provisions related to publicity were critical conmponents of the
settl ement agreenment from AccuSoft's perspective.
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occurrence.” Restatenment (Second) of Contracts, 8 246; see al so
Fl anders, 165 F. at 321 (1st Cir. 1908) (holding that a breach
by one party gives the other the right of election to continue

under the contract or to sue for rescission); accord Apex Pool

Equip. Corp. v. Lee, 419 F.2d 556, 561 (2d Cir. 1969) (“[T]he

power to term nate a continuing contract because of a particul ar
breach of that contract is a power of election.”). Her e,
AccuSoft plainly knew of Snowbound's breaches of the agreenent
within a short time of when they occurred, and, indeed, soon
filed its first notion for contenpt. Yet AccuSoft continued to
accept the benefits of the settlenment agreenment and to act as if
it were still in effect. It was not until several nonths |ater
-- after August 31, 1996 -- that AccuSoft filed an anended
pl eading that made clear it sought rescission of the entire
agr eement . In the interim AccuSoft availed itself of the
ability to license the IFL in return for royalty paynents, as
well as the ability to sell ImageGear free from infringenent
cl ai ms. | ndeed, by the time AccuSoft asserted its rescission
claim it had obtained all the benefits from the settlenent
agreenent that it could. Under the circunmstances, we agree with

the master that AccuSoft was not entitled to cancel -- largely
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retroactively -- its obligation to pay royalties.?® W therefore
affirmthe master's concl usion.

b. Concl usion that AccuSoft Failed to |ntroduce
Adequat e Evi dence of Danmmges

In addition to rejecting AccuSoft's rescission claim
the master rejected AccuSoft's contention that it was entitled
to be conpensated for Snowbound's contenpt with noney damages.
The master acknow edged that AccuSoft had introduced evidence
show ng that many of its custoners from 1995 did not continue as
custoners in 1996 or later, and that many of those sane
custoners had becone custoners of Snowbound. The master also
conceded that Accusoft had not reached its projected |evels of
growth in 1996 and beyond. However, the master found that
AccuSoft had failed to i ntroduce “any evidence that these events

occurred because Snowbound breached the Settl enent Aareenent”

(enphasi s added).
To the contrary, the master noted that the testinony

suggest ed a nunber of reasons, unrelated to the all eged breaches

23 We acknow edge that nothing in our limted precedent
concerning the circunstances under which relief from judgment
pursuant to Rule 60(b)(6) wll be granted specifically
incorporates a parallel principle that a party my “elect” to
accept non-performance of a settlenent agreenent, nor do we
intend to establish such a general principle here. However, we
do find that, on the facts presented here, AccuSoft has not
presented any “reason justifying relief fromthe operation of
j udgnment . ”
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of the agreenment, that could explain these occurrences. It was
apparent that many of AccuSoft's custoners knew of the |egal
di spute between AccuSoft and the founders of Snowbound, and that
some nunber al so understood that the disputes concerned rights
to the code contained in the IFL. AccuSoft's operations were
al so disrupted by the injunction entered by the court shortly
before the infringenment trial was to begin. Finally, AccuSoft
faced, beginning in early 1996, a new and conbative conpetitor
(Snowbound), aggressively courting the same custoners in a small
ni che market, and at a tinme when AccuSoft was having difficulty

conpleting and marketing its own new product.

On appeal, AccuSoft argues first that the master
applied the “wong |egal standard” in determning the
sufficiency of AccuSoft's evidence of damages. Specifically,

AccuSoft contends that the master ignored precedent indicating
t hat damages can be recovered even where the anmount of danages

suf fered cannot be calculated with certainty. See, e.qg., Nat'l

Mer chandi sing Corp. v. Leyden, 348 N E. 2d 771, 774 (Mass. 1976)

(noting, with respect to a claim for danages for interference
with contractual relations, that “an elenment of uncertainty in
the assessnment of danamges is not a bar to their recovery”).
Whil e the cases AccuSoft cites appear to be good | aw, AccuSoft's

argument ultimately is irrelevant to the i ssue on appeal. W do
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not read the master's conclusion to be that AccuSoft
i nadequately identified the amobunt of dammges, but rather that
AccuSoft could not denpbnstrate that any danages suffered were
caused by breaches of the settlenent agreenment. Such proof of
a causal nexus between Snowbound's breaches and the damages
AccuSoft suffered is clearly required by Paragraph 16 of the
settl ement agreenent?* as well as by settled precedent. See

Burke v. Guiney, 700 F.2d 767, 770 (1st Cir. 1983) (“In addition

to presenting clear and convincing evidence that a court order
has been violated, a party seeking nonetary damages in civil
cont enpt . . . must show that he has suffered damage as a

result of the violation”) (enphasis added); see also In re Kave,

760 F.2d 343, 351 (1st Cir. 1985) (explaining that conmpensatory
damages for contenpt are intended to “make whole the aggrieved

party for damages caused by the contemmor's conduct”) (enphasis

added); Town of Manchester v. Dept. of Envtl. Quality Eng'g, 409

N.E.2d 176, 182 (Mass. 1980) (“Wiere a fine is inposed in a

civil contenpt proceeding it nust not exceed the actual loss to

t he conpl ai nant caused by the contemmor's violation of the order

.") (enphasis added).

24 The rel evant portion of Paragraph 16 states that “[i]f
any party should breach any term of this Agreenment, the other
party will be entitled . . . to an award of its actual damages
sustai ned by reason of such breach . . .” (enphasis added).
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In the alternative, AccuSoft argues that it did offer
evi dence denonstrating that it suffered damages as a result of
Snowbound' s viol ations of the settlenent agreenent. However
based on the record evidence AccuSoft identifies in its notion
papers, we are not persuaded to reverse the master's concl usion
to the contrary. As we have previously stated, in evaluating a

chall enge to the award of danages, we rely heavily on the
judgnment of the trial court, who has had the benefit of hearing

all of the evidence.” Clark v. Taylor, 710 F.2d 4, 13 (1st Cir.

1983). The evidence AccuSoft points to, at best, denonstrates
t hat Snowbound made statenents to current custonmers of AccuSoft,
regarding the IFL, that violated the settl enment agreenent; that
Snowbound was aware when doing so that such statements coul d
affect AccuSoft's ability to sell the IFL to its custonmers; and
that some of +those custoners |later became customers of
Snowbound. Not hi ng AccuSoft identifies in the record noves
beyond nere circunstantial evidence to directly connect
Snowbound' s actions with specific |ost custonmers. VWhile such
circunmstantial evidence of causation may, in certain instances,
be adequate, AccuSoft has given us no reason to believe that the
master erred in concluding otherwise in this case.

As a final argument on this point, AccuSoft contends

that the master commtted reversible error by limting discovery
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with respect to damages. AccuSoft states that discovery was
limted to conmuni cati ons between Snowbound and fornmer AccuSoft
cust omers. AccuSoft was not allowed to investigate what
statenments were nade to ot her Snowbound custoners who may have
consi dered purchasing AccuSoft's product but were unduly
i nfl uenced by the i nproper conmuni cations. AccuSoft al so argues
that it should have been allowed to investigate Snowbound's
financial condition. Wth this information, AccuSoft contends,
it could have devel oped the necessary evidence concerning its
damages.

The master, in his menorandum noted that AccuSoft had
failed, on the basis of the discovery it was all owed, to produce
any evidence that would lead him to believe that further
di scovery was justified. AccuSoft was not able to point to any
of its own conmmunications with customers suggesting that they
had i nformation rel evant to whet her Snowbound's conduct caused
AccuSoft's danmages. Nor had the |imted di scovery of custoners
who had switched from AccuSoft to Snowbound suggested that such
i nformati on woul d be reveal ed t hrough addi ti onal di scovery. The
mast er acknow edged that, given the “substantial difficulties in
getting third-parties to pernmt thenmsel ves to becone involved in
this kind of dispute,” it was not fair to “infer that such

informati on would not be helpful to Accusoft.” On the other
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hand, he concluded that he could not sinply “assune . . . that
AccuSoft's | oss of revenues or Snowbound' s recei pt of revenues
are the result of the inmproper conduct by Snowbound” (enphasis
in original).
Here too, precedent suggests a highly deferenti al

standard of review During the performance of his duties, a
master is “functionally indistinguishable from. . . a tria

j udge.” Jenkins v. Sterlacci, 849 F.2d 627, 634 (D.C. Cir.
1988). Trial judges “enjoy broad discretion in the handling of

interstitial matters, such as the managenent of pretrial

di scovery.” EDIC v. Ogden Corp., 202 F.3d 454, 460 (1st Cir
2000). \While such decisions are not inmmune from review, they
will only be reversed “upon a clear showing of manifest

injustice, that is, where the |lower court's discovery order was
plainly wong and resulted in substantial prejudice to the
aggrieved party.” Id. AccuSoft has identified no facts or
precedent that convince us that the master was “plainly wong”’
inlimting discovery as he did. To the contrary, it appears to
us that the master's decision to disallow further discovery was
firmy grounded in his factual findings, which AccuSoft does not

meani ngfully dispute. W therefore affirm
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C. Fi nding that Settl ement Agreenent Transferred
“Ownership” of the IFL to Snowbound

In the proceedings bel ow, AccuSoft alleged, and the
master found, that Snowbound had offered to sell or renew
licenses for the IFL and, in at |east a few instances, actually
sold or renewed such |icenses. AccuSoft argued that this
violated the settlenent agreenent because, although the
agreenent transferred to Palo AccuSoft's rights in the
underlying code, it did not transfer any rights in the product
nanmed the | mage Format Library. The master rejected AccuSoft's
contention, noting that, in his view, the settlenment agreenment
should be interpreted as transferring “all of AccuSoft's
interest in the IFL” to Palo. He also indicated that the |ack
of clarity in the settlenent agreenent concerning the interest
that was transferred to Pal o precluded finding of contenpt in
any event.

On appeal, AccuSoft renews its argunent that the master
erroneously interpreted the agreenent and that only ownership of
the underlying code was transferred to Snowbound. AccuSof t
notes that the |anguage of the Assignnment of Copyright, which
states that AccuSoft will transfer “all of its right, title, and
interest in and to all conputer progranms or other software that
have at any tine to date been sold under the name ' AccuSoft
| mge Format Library,'” does not expressly transfer ownership of
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the | FL nane, or any |FL docunentation, or customer contacts or
goodwi | | associated with the IFL. AccuSoft al so points out that
the settlenent agreenment strictly limts what Snowbound could
say concerning ownership of the I FL, and specifically prohibits
Snowbound from*“tradi ng i n any manner upon the goodw || attached
to the nane 'AccuSoft.'” Finally, AccuSoft identifies record
evi dence suggesting that Pal o and W eczner were not particularly
concerned with gaining the ability to sell the IFL code qua |IFL
(rather than wunder the nanme RasterMaster) when they were
negoti ating the settlenment agreenent.

As a matter of contractual interpretation, we find
significant merit in AccuSoft's argunent. We do not read the
agreenment to unanbi guously transfer to Pal o ownership of the IFL
product, as opposed to its underlying code. Further, we find
t hat AccuSoft makes a conpelling case that other provisions --
such as those concerning publicity and the protection of
AccuSoft's goodwi ||l -- suggest that the parties did not intend
t hat Snowbound woul d license the IFL. In this context we note
that the settl enment agreenent's express statenment that Snowbound
could publicize its ability to “support” the |IFL after August
31, 1996, may also be read to inply that Snowbound could not
publicize its ability to take other actions with respect to the

| FL. These provisions, taken together, |ead us to believe that
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Snowbound was not authorized by the settlenment agreenent to sell
t he product under the |IFL nane.

W are less certain that AccuSoft has advanced
conpelling grounds to reverse the master's conclusion that
Snowbound' s actions did not constitute civil contenpt. First,
as the master's opinion makes clear, the |anguage of the
settl enment agreenment i s not unanbi guous on this issue. Wile we
feel that the better reading favors AccuSoft's position, we do
not believe that the interpretation argued by Snowbound and
adopted by the master is entirely without foundation. The |ack
of a clear directive counsels against a finding of contenpt.

See, e.qg., Project B.A.S.1.C., 947 F.2d at 16.

In addition, we have sone doubt whether, from a
substantive point of view, anything turns on the prohibition
AccuSoft woul d i npose. It seenms evident that the settlenment
agreenment woul d, at |east after August 31, 1996, all ow Snowbound
to tell custoners who inquired that it was supporting the |IFL
and also selling the RasterMaster product, which used the sane
code as the IFL. W note also that the master found -- and we
have affirmed -- that it was perm ssible to state, after August
31, 1996, that no one was actually selling the |IFL anynore.
G ven Snowbound's evident ability to license the IFL code, to

state that such code was fornerly contained in the |FL but now
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contained in RasterMaster, and to indicate that the | FL qua |IFL
was no | onger avail able, Snowbound could only be found to have
breached the agreenent to the extent that l|icensing the IFL
wi thout such explanation inproperly traded on goodw ||
associated with that nane. In this context, it is noteworthy
that the master already considered, and found contenptuous,
Snowbound's wuse of the term IFL in advertisenents and
Snowbound' s use of references to “AccuSoft”
or “Accu” in products it sold, but found no damages associ at ed
with these breaches. ?®

Al t hough the above suggests to us that AccuSoft may
have difficulty proving contenmpt, or proving that any danages
resulted fromsuch contenpt, we believe a remand i s necessary to
determ ne whet her the factual record may support such a finding
if the interpretation of the settlenment agreenent set out above
is applied. As but one reason for so doing, we note that it is
not at all clear, from the record evidence identified by the
parties, when Snowbound |icensed the |FL. Wth the record
before wus, we cannot conclusively resolve this issue and

therefore leave it to the district court to determ ne

25 We al so consider it significant that the settlenent
agreenent expressly did not seek to regulate the parties' oral
statenments, further limting the conduct surrounding the sales
of IFL that could be considered grounds for a finding of
cont enpt .
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C. Attorneys' Fees and Rel ated Costs:; Costs of Audit

Finally, the parties appeal aspects of the master's
rulings with respect to costs of the master's audit and the
award of attorneys' fees and related litigation costs.

1. Costs of Audit

In its notion papers, AccuSoft argues that, if its
appeals <concerning the royalties owed to Snowbound are
successful, the award of audit costs to Snowbound may need to be
revisited. In charging the entirety of the audit to AccuSoft in
his decision below, the master relied on Paragraph 6 of the
settlenment agreenment which states, in relation to the audit,
t hat :

If the audit discloses that any amount due
was underreported or underpaid by nore than

5% AccuSoft will reinburse Palo for one-
hal f of the cost of the audit. |If the audit
di scl oses t hat any anount due was
underreported by nmore than 10% AccuSoft
wll reinburse Palo for the entire cost of
t he audit.

Because we hol d that the master's award of the Lifeboat revenues
to Snowbound nust be vacated -- an award which constituted the
maj ority of the anount unpaid by AccuSoft — this cal cul ati on may
i ndeed change on remand. We therefore direct the court belowto
review this question again after the remanded issues are
resol ved.

2. Attorneys' Fees and Rel ated Costs
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Paragraph 16 of the settlenment agreenment provides, in
rel evant part, that:

| f any party should breach any term of this

Agreenent, the other party will be entitled

to nove for contenpt of the Order, to an

award of its actual damages sustained by

reason of such breach, and to recover its

reasonabl e attorneys' f ees and costs

incurred in such proceedi ngs .
I n his menorandum the master concluded that the phrase “in such
proceedi ngs” nust be read as |limted to that process in which a
party “move[s] for contenpt of the Order” to renedy the other
party's breach, and, therefore, that the provision only allowed
for recovery by a plaintiff in a contenpt action. He also found
that, by its ternms, the provision required that a breach of the
agreenment be proved before fees could be awarded. However, the
master found nothing in the language to limt a party who
al l eged multiple counts of contenpt to obtaining attorneys' fees
associated with its “successful” contenpt clains. Nor did he
view the | anguage as requiring the party to nmeet the definition
of a “prevailing party” as it is used in statutory fee-shifting

provisions; a definition which typically requires that sone

danmages be proven. Cf. PH G oup, Ltd. v. Birch, 985 F.2d 649,

652 (1st Cir. 1993) (citing to cases indicating that the award
of zero or nmerely nom nal damages may not convey prevailing-

party status).
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Based on this interpretation, the master found that
AccuSoft was entitled to recover the reasonable fees it incurred
in prosecuting its notion for contenpt agai nst Snowbound. I n
cal culating the fees, the master enployed the | odestar tinme and

rate analysis. See Tennessee Gas Pipeline Co. v. 104 Acres of

Land, 32 F.3d 632, 634 (1st Cir. 1994) (noting our preference
for the | odestar time and rate nethod “if an alternative method
is not expressly dictated by applicable law’). Fol | owi ng
several rounds of subm ssions from AccuSoft, the nmaster
determ ned that $135,102 in attorneys' fees and $14,143 in
rel ated costs (travel costs, constable fees, etc.) were properly
attributable to AccuSoft's prosecution of its contenpt action
and thus recoverable. Because the master found that Snowbound
had not succeeded in proving that AccuSoft was in contenpt of
any aspect of the settlenent agreenent, Snowbound was awar ded no
f ees.

On appeal, both parties challenge the master's
interpretation of the settlenment agreenent |anguage. AccuSoft
argues that it should be allowed to recover the entirety of its
attorneys' fees and «costs, including those expended in
successfully defending itself against Snowbound's contenpt
al | egati ons. Snowbound, in turn, argues that AccuSoft is

entitled to recover none of its fees and costs, because, in

-71-



determ ning the “reasonabl eness” of the fee award, the master
shoul d have considered AccuSoft's failure to obtain any of the
relief it sought. Snowbound al so argues that, because the
master should have found AccuSoft to have breached the
agreenment, Snowbound shoul d have recei ved an award of attorneys'
f ees.

We see no reason to disturb the master's concl usion
that, under the terns of the settlenent agreenment, a party nmay
recover fees for prosecuting a contenpt action but may not
recover fees incurred in defending against a claimof contenpt.
The |anguage of the settlenment agreenent supports this
interpretation and AccuSoft has provided no precedent or
extrinsic evidence that casts any doubt on its correctness. On
t he ot her hand, we find nerit in Snowbound's contention that the
mast er shoul d have gi ven consi deration to AccuSoft's success (or
lack thereof) in determning the amunt of fees it could
recover.

I n doi ng so we acknowl edge t hat, when a contractual fee
provision is included by the parties, the question of what fees
are owed “is ultimtely one of contract interpretation,” and our
primary obligation is sinply to honor the agreenent struck by

the parties. MF Realty, L.P. v. Fineberg, 989 F. Supp. 400,

402 (D. Mass. 1998); see also United States v. Western States
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Mech. Contractors, Inc., 834 F.2d 1533, 1548 (10th Cir. 1987)

(noting that “where contracting parties have agreed that a
breaching party will be liable for attorneys' fees, the purpose
of the award [of such fees] is to give the parties the benefit
of that bargain, and the court's responsibility is to enforce
that bargain”). W are also aware of precedent suggesting that
the court's discretion in awarding fees is nmore limted where
the parties have specifically agreed that fees wll be paid

under certain circunstances. See Cable Marine v. MV Trust, 632

F.2d 1344, 1345 (5th Cir. 1980) (“VWhere attorney's fees are
provi ded by contract, a trial court does not possess the sane
degree of equitable discretion to deny such fees as it has
applying a statute providing for a discretionary award.”);

Western States, 834 F.2d at 1548 (“Nornmally, where the court is

nmerely enforcing a contractual provision authorizing attorney's
fees, the fees are routinely awarded . . . .7).

Nonet hel ess, we find nothing in precedent to suggest
that the master could properly exclude consideration of
AccuSoft's overall success as a factor in determning the
appropri ateness  of its fee award. To the contrary,
Massachusetts | aw suggests that success is a factor that nmust be

consi dered when fixing the fees to be awarded pursuant to a

contractual provision. |In First Nat'l Bank of Boston v. Brink,
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361 N. E.2d 406, 410-11 (Mass. 1977), for exanple, the Suprene
Judi cial Court of Massachusetts specifically approved the trial
court's application, in determning a fee award pursuant to a
contractual provision, of the factors set forth in Cumm ngs v.

Nat'l Shawnut Bank, 188 N. E. 489, 492 (Mass. 1934). These

factors include “the ability and reputation of the attorney, the
demand for his services by others, the amount and i nportance of
the matter involved, the tinme spent, the prices usually charged
for simlar services by other attorneys in the sane
nei ghbor hood, the amount of noney or the value of the property

af fected by controversy, and the results secured.” Cunm ngs,

188 N.E. at 492 (enphasis added). Ot her opinions applying
Massachusetts | aw appear to reach a simlar result. See, e.q.

Northern Heel, 951 F.2d at 476-77 (discussing application of

Cumm ngs factors in determ ning reasonabl eness of fees awarded

under contractual provision); MF Realty, 989 F. Supp. at 402

(sanme); Taupa Lithuanian Fed. Credit Union v. Bajercius, 1997

Mass. App. Div. 31, 32 (sane). Furthernore, even where courts
have adopted a conparatively narrow view of their discretion
wher e contractual provisions are concerned, they have recogni zed
the ability to “adjust or even deny a contractual award of fees
if such an award woul d be i nequi table or unreasonable.” Western

States, 834 F.2d at 1548. This standard has been enployed to
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deny the award of fees pursuant to contract when the party has

met with scant success in its action. See Rent It Co. v. Aetna

Cas. & Sur. Co., 988 F.2d 88, 91 (10th Cir. 1993) (holding that

the lower court acted within its discretion in denying as
“i nequi tabl e and unreasonabl e” any award of fees “[g]iven the
nore than eight-to-one ratio of damges sought to danmages
recovered”).

In light of this, we believe that the contractual
provi sion at issue here is appropriately interpreted to require
consideration of all relevant factors, including the results
obtained by the parties, in determ ning the reasonabl eness of
the fees requested. On remand, the district court, or the
master, if the order of reference is renewed, should include
t hese considerations in determ ning whether the fee awards are
appropriate in light of the reasoning set forth in this opinion
and the proceedings on remand. W realize that, as the nmaster
noted below, it may not be possible or appropriate to
di stingui sh the fees associ ated wi th successful and unsuccessful
claims. We also do not nean to suggest that AccuSoft’s failure
to obtain danages or other requested relief is necessarily fatal
toits claimfor attorneys' fees. Utimtely, the determ nation
of what fees are properly awarded under this standard |ies

within the sound discretion of the finder of fact.
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As a final point, we note that AccuSoft has requested
that it be awarded its fees for these appeals pursuant to
Paragraph 16 of the settlenent agreenent. Whet her, or under
what circunmstances, fees should be awarded for appellate
advocacy pursuant to a contractual agreenment “is one |argely of
judicial discretion, since the provision or stipulations
i nvol ved usually do not contain explicit reference to fees on
appeal .” Robert L. Rossi, Attorney's Fees 492 (1995). Because
t he question of attorneys' fees will be revisited on remand in
any event, and should properly be evaluated in |ight of the
district court's final conclusions on remand regardi ng aspects
of the substantive relief awarded the parties, we instruct
AccuSoft and Snowbound to make their case for the fees

associated with these appeals at that tine.
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| V.

Qur conclusions my be sunmmarized as foll ows. Wth
respect to the allocation of the Lifeboat revenues, the decision
of the master is vacated and the matter is remanded for a
determ nation of what royalties, if any, are owed to Snowbound
on this incone. In addition, the master's conclusion that
Snowbound's sales of the IFL did not constitute contenpt is
vacated and the matter remanded for further proceedings
consistent with Part 11.B.2.c of this opinion. On renmand, we
further direct that the district court address the issue of
whet her AccuSoft nmay have been in contenpt for failing to
mai ntai n sequential serial nunmbers of its |IFL sales, an issue
that was not fully resolved below. Finally, we direct that, on
remand, the awards of audit costs and attorneys' fees be
reconsi dered in view of the standards di scussed in Part |1.C of
this opinion and changes in the substantive relief obtained by
the parties on renand. In all other respects, we affirmthe

j udgnment of the district court.

It is so ordered. No costs.
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